UNITED STATES COURT OF APPEALS

FOR THE NINTH CIRCUIT

_____________________________

|

H. KEITH HENSON,


|        No. 99-17038

                Plaintiff-Appellant,

|

|        D.C. No CV-98-21290-JW

        v.



|

|        REQUEST FOR

INTERNAL REVENUE SERVICE
|        PERMISSION TO FILE 

                Defendant-Appellee.
|        SUIT AGAINST THE IRS

_____________________________  |

On September 11, 2000 a panel of  Judges (WALLACE, FERNANDEZ, and McKEOWN) affirmed a decision in the above matter by James Ware, District Judge in the United States District Court for the Northern District of California in D.C. No. CV-98-21290-JW.  The appeal was taken to an En Banc hearing, which further affirmed the appeal in an unpublished opinion and added wording to the effect that Plaintiff-Appellant needed the permission of the Ninth Circuit Court of Appeals to file again in this matter.

At roughly the same time, a case in the tax courts MICHAEL SKLAR; MARLA SKLAR v. COMMISSIONER OF INTERNAL No. 00-70753 was lost. The Sklars were trying to take advantage of the extraordinary "deal" given to the Scientologists to deduct payments for religious instruction for their religion. The Sklars appealed. On January 29, 2002 the Ninth Circuit Court of Appeals upheld the ruling against the Sklars in a published opinion. I quote from the dicta of Judge Silverman concurring:

"An IRS closing agreement cannot overrule Congress and the Supreme Court.

"If the IRS does, in fact, give preferential treatment to members of the Church of Scientology -- allowing them a special right to claim deductions that are contrary to law and rightly disallowed to everybody else -- then the proper course of action is a lawsuit to put a stop to that policy. [Footnote 1] The remedy is not to require the IRS to let others claim the improper deduction, too."

The footnote read:

1 See Bowen v. Kendrick, 487 U.S. 589 (1988) (allowing a taxpayer group to challenge the constitutionality of the Adolescent Family Life Act under the Establishment Clause); School Dist. of City of Grand Rapids v. Ball, 473 U.S. 373, 380 n.5 (1985) (noting and affirming "the numerous cases in which we have adjudicated Establishment Clause challenges by state taxpayers to programs for aiding nonpublic schools."), rev'd on other grounds, Agostini v. Felton, 521 U.S. 203 (1997).


The full published opinion in the Sklar appeal may be found at: http://www.ca9.uscourts.gov/ca9/newopinions.nsf/27B565D1754D4E5E88256B50005F20CE/$file/0070753.pdf?openelement

In the intervening six years no one known to the plaintiff has filed this invited lawsuit.  The probable reasons are cost and fear. (Having been kept in bankruptcy for the last nine years and recently jailed Plaintiff-Appellant has little left to loose.)  Had someone else filed the lawsuit suggested by Judge Silverman, Plaintiff-Appellant would not have filed this motion with the Ninth Circuit.  

However, given that published opinions take precedence over unpublished ones and that the suit suggested by Judge Silverman is essentially the one Plaintiff-Appellant filed in 1998, Plaintiff-Appellant seeks permission from the Ninth Circuit Court of Appeals to refile the lawsuit against the IRS that Judge Silverman suggested.

There are related matters the court may wish to consider.  Scientology is under indictment in Belgium for a variety of criminal acts.  Russia has banned Scientology in a number of provinces, and Germany is seeking to ban the organization as unconstitutional.

The New York Times:

Belgium: Scientology Faces Criminal Charges

By THE ASSOCIATED PRESS

Published: September 5, 2007

A Belgian prosecutor recommended that the Los Angeles-based Church of Scientology stand trial on charges of fraud and extortion, after a 10-year investigation. The prosecutor, Jean-Claude Van Espen, said that up to 12 people from the church should face charges and that his inquiry had concluded that Scientology’s Brussels-based Europe office and its Belgian missions had conducted unlawful practices in medicine, violated privacy laws and used illegal business contracts. The Church of Scientology said it would fight the charges.

http://www.nytimes.com/2007/09/05/world/europe/05briefs-scientology.html?_r=1&partner=rssnyt&emc=rss&oref=slogin
Scientology BANNED in St. Petersburg, Russia!

    St. Petersburg declared Scientology center illegal.

    St. Petersburg. The Supreme Court of Russia has reaffirmed a judgment of the St. Petersburg City Court made summer, and now the Scientology organization in is Petersburg is prohibited.

    St. Petersburg is the third location in Russia where the sect identified as Scientology must officially cease activities. The ban applies to St Petersburg as well as Bashkortostan and Khabarovsk.

    It is not expected that the followers of Scientology will resume their activities. As the experience in other two regions shows, they will go underground and work.

    Numerous violations of the law lead to the ban.

http://stopscientology.blogspot.com/2007/11/scientology-banned-in-st-petersburg.html 

Germany Prepares to Ban Scientology

Germany's interior ministers announced Friday that they consider Scientology to be unconstitutional. They have asked the country's domestic intelligence agency to prepare a dossier on the organization's activities with a view to ban it next year.

http://www.spiegel.de/international/germany/0,1518,522052,00.html'


It looks quite peculiar for the United States Government to "give preferential treatment to members of the Church of Scientology -- allowing them a special right to claim deductions that are contrary to law and rightly disallowed to everybody else – " when the organization is considered criminal and a menace to democratic institutions in other countries.


Respectively submitted,


H. Keith Henson



Dated January __, 2008

Certificate of Service

On January 8, 2008 I served:

REQUEST FOR PERMISSION TO FILE SUIT AGAINST THE IRS

By placing them in the mail with sufficient postage to 

Joseph P. Russoniello, 

United States Attorney Northern District of California
450 Golden Gate Avenue, Box 36055
San Francisco, CA 94102

Diane J. Humetewa, USA*
Two Renaissance Square
40 North Central Ave. Suite 1200
Phoenix, AZ 85004-4408

Kenneth L. Greene

Tax Division 

Department of Justice 

Post Office Box 502 

Washington, D.C. 20044

I declare under penalty of perjury that the forgoing is true and correct and that this declaration was executed on January __, 2008, at Prescott, Arizona.

H. Keith Henson

mail list

Joseph P. Russoniello, 

United States Attorney Northern District of California
450 Golden Gate Avenue, Box 36055
San Francisco, CA 94102

Diane J. Humetewa, USA*
Two Renaissance Square
40 North Central Ave. Suite 1200
Phoenix, AZ 85004-4408

Kenneth L. Greene

Tax Division 

Department of Justice 

Post Office Box 502 

Washington, D.C. 20044

Cathy A. Catterson, Clerk

U.S. Court of Appeals Ninth Circuit

PO Box 139939

San Francisco, CA 94119-3939
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