

GRAHAM E. BERRY (SBN 128503)                 

3384 McLaughlin Avenue

Los Angeles, CA 90066

Telephone: (310) 745-3771

Facsimile:  (310) 745-3772                                             
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	Case No.: 99-0-12791

RESPONDENT’S NOTICE OF REFILING MOTION TO CONTINUE TRIAL AND DISCOVERY CUTOFF DATES; DUE PROCESS ISSUES; SETTLEMENT OFFER.

Status Conference: Sept.7&24, 2001 9:30 am.

Rule 181 Discovery Cutoff: Sept.23, 2001.

Trial Date: December 11,2001 9:00 am.

Settlement Conference September 21,2001.Hon.Robert M.Talcott



	
	)
	


Original and three copies filed. 

Copies for Mandatory Settlement Conference Judge Hon. Robert M.Talcott, Presiding Judge Hon. James W.O’Brien and Supervising Judge Michael D.Marcus.
TO THE HONORABLE COURT AND TO ALL PARTIES OF RECORD HEREIN:

Respondent, Graham E.Berry, hereby gives notice of the ‘refiling’ his Motion to Continue Trial and Discovery Cutoff dates:

1.  Because of the gravity of the various matters within, and generally in connection with the filing and prosecution of the entire complaint herein, Respondent also draws the attention of the Presiding and Supervising Judges to what ‘has really been going down’ in the underlying, related and current proceedings. Both the State Bar and the State Bar Court can no longer suggest they were unaware of what is either incompetent, corrupt or rogue actions on the part of the Church of Scientology and certain State Bar Deputy Trial Counsel.

2. The Motion to Continue the discovery cut-off and trial dates was mail served and mail filed on Thursday August 21,2001.

3. The ‘mail filed” original and copy motion were stamped “Received Aug 23,2001.State Bar Court Clerk’s Office of San Francisco”.

4. Six days later, on Wednesday August 29,2001, a Bernadette C.O. Molina wrote to Respondent rejecting his motion to continue trial. In pertinent part, the State Bar Court informed Respondent that: (a) “A party to the proceeding may not execute the party’s own proof of service, unless the pleading was served by personal service.” In other words, he can personally drive the Motion to the State Bar for “personal service” but he cannot personally drive the Motion to the U.S.Postal Office for “mail service.” Charles Dickens once described such laws and rules by comparing them to a certain portion of a donkey’s anatomy!

5. Also, on Wednesday, August 29,2001, nearly one week after stamping the document received, the State Bar Court mailed the Motions back to Respondent at a cost to the State Bar of $7.70.The State Bar Court’s letter also stated “only those pleading (sic) endorsed “Filed” will be

considered part of the record of Sate Bar proceedings.” In addition: “ Please note that any document submitted for filing which was rejected by the Clerk’s Office must be re-served upon the opposing party and must be accompanied by a new proof of service.”
6. Late in the afternoon of Tuesday September 5,2001, the U.S.Postal Service delivered the State Bar letter dated August 29,2001 and the Motion that Respondent had mailed for filing nearly two weeks prior! He also had to spend $18.16 just to re-copy and re-serve -in person- the California State Bar. 

7. Respondent submits that this is disturbing in light of the serious matters of criminal, unlawful and unethical conduct, addressed in his pending Opposition to Motions to Quash, etc. Those eight pending motions were filed by the complainants herein, and certain other scientology lawyers involved in the criminal conduct underlying the largely false complaint herein. Indeed, Respondents two filings in those matters are still only “received”! The mere fact that Respondent, a Los Angeles lawyer, is being required to bear the additional cost and reduced deadlines of having to mail papers to the State Bar Court in San Francisco raises due process issues, particularly in light of all of the other irregularities and outrages of the present. proceedings. Although Respondent can lodge documents at the State Bar Court office in Los Angeles, it is clearly ten days to two weeks before Respondent even knows whether his papers have been accepted for filing in San Francisco!  

8.Moreover, the State Bar refuses to access records regarding the numerous prior unsuccessful complaints against Respondent, by the same real parties in interest herein. In so doing, the State Bar expressly refuses to incur ‘the expense’ of accessing it’s own files and requires Respondent to bear the expense of recopying and resubmitting what must be at least six to ten bankers boxes full of documents. Many of those documents detail the wrongful conduct of the real perpetrators, the Real Parties in Interest herein. Those perpetrators of serious unrebutted criminal conduct herein include California State Bar members Moxon, Kobrin, Paquette, Abelson, Drescher, Wager and Byrnes. The Real Parties in Interest (through Moxon, Kobrin and Paquette) are also engaged in current discovery (in Scientology/Barton v. Berry) as to how, while on food stamps and general relief, Respondent is affording to - and managing to - defend himself before the State

Bar in these proceedings

9. On the very same day as that deposition discovery, the State Bar Court required Respondent to re-copy and re-serve the Motion to Continue the Trial Date, etc. at an expense of nearly $20.00.That was nearly two weeks after the Motion and Exhibits had been “received” by the State Bar Offices in both San Francisco and Los Angeles. The State Bar is clearly working hand in glove with the criminally convicted Church of Scientology. Indeed, for nearly ten years Respondent has heard rumors among California lawyers that the Church of Scientology had infiltrated the California State Bar.

10. The State Bar has allowed Respondent initial review and copies of those of it’s communications with the Church of Scientology representatives as have been filed herein as Appendix L of Trial Exhibits, Exhibits 1-11A.Exhibit 11A is a copy of a letter from Ava 

Paquette, Esq. to the State Bar dated December 6,2000.State Bar Deputy Trial Counsel Terri Goldade then took over the investigation of Respondent and almost immediately filed this proceeding. She refuses to provide Respondents with discovery of any communications between the Church of Scientology representatives and the State Bar after December 6,2000.The decision to prosecute here was apparently concurrent with the Church’s decision that Wager testimony of his criminal conduct required dismissal of the Hurtado cases.

11.Respondent has and is referring all of these matters for appropriate State and Federal Investigation. That includes the State Bar’s continued prosecution/persecution of the real victim herein, and not the perpetrators of the unrebutted mountain of criminality. Some of the mountain of criminality is detailed and evidenced in the opposition appendices of exhibits (Temp.Exhibit Appendix AA and Trial Appendices A-M, of Exhibits to Respondents opposition to the eight pending Motions to Quash Subpoenas Duces Tecum. To the best of Respondent’s knowledge, none of the overwhelming mountain of criminality has been denied. It certainly stands unrebutted in two federal courts where it called for denial, rebuttal or appropriate explanation-under oath. Moreover, Moxon took his own former client Cipriano’s deposition in the Hurtado case, as to what had occurred in the consolidated Berry v. Cipriano, Barton and Miscavige (Moxon, Abelson & Ingram) cases. Cipriano only dug his former counsel’s grave deeper! Of course, Wager, Gerner, Moxon, Kobrin and Paquette have also pursued demonstrably false complaints herein to the State Bar, which is now prosecuting what is left of them. Hurtado being a good example. Moxon and Wager solicited Hurtado, suborned his perjury and vexatious lawsuits, and paid off at least one witness (Apodaca). The Byrnes Declaration also claims 

Hurtado’s father paid him for Hurtado’s representation. But Moxon, Wager and Byrnes successfully and repeatedly blocked any deposition or other examination of Hurtado’s father-because of his bad heart! Moxon, Abelson and Wager have also pursued false criminal complaints (Hurtado) in relation to certain of the matters they complained of when initiating the proceedings herein. See Trial Exhibits Temporary Appendix AA and Appendix A.

12.The State Bar has conceded the filing of inadequately investigated State Bar proceedings herein (“too many facts and too many documents”) and it has expressly conceded that there ‘may’ have been [serious and extensive] criminality by the complainants and others, directed at Respondent, in connection with the underlying matters. Ipso facto, the underlying judgments are void/voidable and there can be no liability herein. Only the Church of Scientology endorses, in essence, the concept of the ends justifying the means. For example, the Church policy stating: “ the purpose of the lawsuit [State Bar complaint] is not to win but to harass”. Trial Appendix F Exhibit 3,page 183:19-25[0054:19-25]. Generally: Respondents Combined Opposition to Eight pending Motions, pp31: 23-34:8;Appendix E, Exhibit15; Appendix F, Exhibit 3,paras.77-146, pp.179; 6[0050]-211:3[0078].

13. Complainants, and Real Parties In Interest seek to use these proceedings for collateral advantage. First, the Federal Court recently dismissed the [Scientology Reverend] Barton v. Berry proceeding as to those matters being prosecuted herein by the State Bar, on the same unsuccessful fraud/moral turpitude theory as the Church of Scientology. In ruling in favor of Respondent, the Federal Court accepted Respondent’s testimony and evidence, and upheld the long line of cases rejecting the theory of Scientology’s and, in effect, the State Bar’s first three 

counts herein. However, the Federal Court left one narrow and unprovable issue: The Jane Scott account was not intended to avoid obligations to current creditors. Therefore there was nothing improper or fraudulent about it. However, did Respondent intend to hide monies that should have been paid to the Trustee appointed some four months later, when the account was no longer in significant use? Discovery has closed in the Federal Court. However, the State Bar has obligingly issued discovery that may [albeit unsuccessfully] be used by Moxon, Kobrin and Paquette in the slither of what remains in [Scientology] Barton v.Berry.There, the Church has spent many many multiples of the amounts in dispute, irrespective of their ultimate recoverability. Second, the serious and massive criminal conduct now shown to have occurred in the Berry v. Cipriano, Barton and Miscavige (Moxon, Abelson and Ingram) cases, and in Hurtado v. Berry, provide Respondent with a very strong abuse of process case. In addition, the voluntary dismissal, on the eve of trials, of Hurtado v. Berry in both State and Federal Courts provide Respondent with the ‘mother of all’ malicious prosecution claims against certain persons including Complainant Wager and State Bar members Moxon, Kobrin, Paquette, Abelson and Byrnes.Clearly, the Real Parties in interest require a favorable determination herein, by fair means or foul. Indeed, the Church of Scientology has already misrepresented the claims in these proceedings for it’s own despicable purposes. For example, see Exhibit____.
14.  Because of the concurrent and factually related civil litigation being concurrently pursued by certain of the Real Parties In Interest herein (the Church of Scientology, Moxon, Kobrin and Paquette) and Respondent’s own prospective malicious prosecution and abuse of process litigation against, among others, Moxon, Kobrin, Paquette, Wager, Byrnes, Abelson, Samuel 

D.Rosen and Gary Soter, there are few realistic settlement options available, at this time, to Respondent herein.

 16. Notwithstanding, until 5 p.m.September 12,2001, Respondent is willing to sign a full and general release of liability of the State Bar of California, Terri Goldade and Agustin Hernandez in exchange for a full dismissal of all charges, with prejudice, and a letter stating that the State Bar dismissed them with prejudice after a full pre and post filing investigation, and in the interests and furtherance of justice. Respondent’s previous offer to stipulate to three months retroactive suspension, to a non-moral turpitude brief accidental co-mingling charge, is hereby withdrawn. After September 12,2001,Respondent’s settlement proposal and bottom-line will also include payment of all of his photocopying and hard costs to date (approx.$4,000.00 over the past two years) - and the State Bar joining him in legal action (perhaps as an amicus curiae) vacating the underlying travesties and seeking compensatory and punitive damages against the real perpetrators of the litany of criminal conduct related to the current, underlying and related proceedings. Obviously, there also exists the writ procedure to require the State Bar to fulfill its statutory duties to prosecute those very same perpetrators, and the filing of Writs and Motions before the California Supreme Court, and the Federal Courts.

17.To those who would say Respondent is showing disrespect to ‘the system’, Respondent responds that he is trying to conceal it-in all of the outrageous circumstances of the complaints and prosecution herein. His clients are standing behind him. For example, see Exhibit A. These proceedings are solely the work of a ferocious and criminally convicted Church of Scientology seeking revenge for past litigation defeats, and deterrence to other lawyers who might otherwise 

represent those “targeted” for “destruction” by the Church and collateral advantage in concurrent and future litigation.

18. Not one of Respondent’s clients have complained to the State Bar. Not one of them has lost money herein. On the other hand, the Cult is using these proceedings to defame Respondent in addition to the continuing seven-year worldwide publication of the First Cipriano declaration-procured by Ingram at the behest of the Church of Scientology and Bowles & Moxon .The perjured First Cipriano Declaration was and is still used by others such as California State Bar members Moxon, Kobrin, Paquette, Abelson, Wager and Byrnes.For example, see Exhibit B.

19.The State Bar’s letters to three different people in the past six months, claiming to have fully investigated the underlying matters and to finding no wrongful conduct on the party of Moxon, Kobrin, Abelson and Wager are a doomed, blatant and transparent attempt to white-wash what must be some of the worst criminal conduct ever presented to the State Bar. What is worse, it is now evident, from the limited correspondence made available by the State Bar (and it’s subsequent words and conduct), that the California State Bar is in bed with the Church of Scientology, and they have both been caught with their pants down! Respondent refuses to be their convenient scapegoat and to be railroaded into a settlement that is face-saving for the State Bar and beneficial to the Church of Scientology in concurrent and future litigation! He will not stipulate to, and settle, misconduct which has been both falsely alleged, and improperly investigated and prosecuted (either corruptly or incompetently). The Canons of Ethics also apply to the State Bars Office of Trial Counsel. Matter of Chen (Review Dept. 1993) 2 Cal. State Bar Ct.Rptr.571.

20. Among other things, only a full, public and independent investigation of these matters will suffice. See generally, Chadwick v. State Bar (1989) 49 Cal.3d 103,111.Indeed, dozens of the public have written to the State Bar requesting just that. To date, the California State Bar refuses to initiate an independent public investigation of these and related matters involving the Church of Scientology, and certain of its attorneys who are members of the California State Bar. Amazingly, the State Bar continues it’s ostrich-like posture that after a full review of everything before the State Bar, no wrong has been done by Moxon, Wager, Abelson and the other State Bar

members prostituting their ethics and oaths to the Church of Scientology and its Fair Game Policies and Practices. See Respondent’s Opposition to Eight Motions to Quash, etc.

21. For 17 months, the State Bar’s prosecutors refused to accede to the Wager and Gerner complaint and demands that Respondent be prosecuted by the State Bar- in connection with Hurtado.Then followed Wager’s testimonial confession to conduct constituting the serious offense of solicitation (Hurtado) and the serious crime of witness tampering (Apodaca). Only when Byrnes, Moxon, Kobrin, Paquette and Abelson dismissed the Hurtado case (early this year) did they change the focus of the instant proceeding. Moxon (and Wager) solicited Hurtado.It is established that Moxon also solicited Cipriano and others .For example, Jason Scott. The State Bar apparently sees nothing wrong in any of this, at least when done by the Church of Scientology’s lawyers! 

22.Only when Ms. Goldade took the Wager/Gerner Hurtado investigation over, and a new Chief Trial Counsel appointed, was this proceeding commenced at all. Despite representations that she would be rotated off this case last May, Ms.Goldade has hung on to the case. In essence, she told 

the trial judge herein: I have a lot invested in this case and need to handle it myself …and it must be tried before I go into labor and birthing. However, Ms.Goldade had earlier told the I.N.E. judge that she was not fully famililiar with the case and had not reviewed all of the documents that were with the State Bar at the time: “there are too many facts and documents.” See generally, Matter of Lazarus, (Review Dept.1991) 1 Cal.St.Bar Ct.Rptr.387, 397.There is little 

chance of a settlement herein while the current two State Bar prosecutors are assigned to the case. There is an appearance of all sorts of wrongful and/or improper communication, conduct,

co-operaration and complicity that fatally taints these proceedings and implicates Complainants (and Real Parties) herein, and possibly their State Bar shills, in very much worse.
22. Respondent was counsel to the Standing Committee on Discipline for the United States District Court, Central District of California in Standing Committee v. Yagman (9th.Cir.1995) 55 F.3d. 1430.He handled the successful trial and unsuccessful appeal. The California Sate Bar requested and received his assistance in connection with it’s own proceedings against Mr.Yagman.At the time, Respondent would never have guessed that by the year 2001, he would be echoing some of Mr.Yagman’s observations of our seriously flawed system of justice and its violations of human, civil and constitutional rights. Let this also be Respondent’s public apology to Mr.Yagman, and those many dozens of civil rights and other attorneys who expressly supported him in his public criticism of our deeply flawed legal and judicial system, and certain of its officials.

23.Respondent has concurrently lodged his Mandatory Settlement Conference Statement exhibits and will file his Mandatory Settlement Conference Statement on or before September 14,2001.

Dated: September 6, 2001                   Respectfully Submitted,

Graham E.Berry, Respondent pro per
//

PROOF OF PERSONAL SERVICE

 
I, Graham E.Berry, certify and declare as follows:


I am over the age of 18 years, I am an officer of this court and I am the respondent herein. My business and personal address is 3384 McLaughlin Avenue, Los Angeles, CA 90066.

            On September 6, 2001, I personally served the following documents described as:

RESPONDENT’S NOTICE OF REFILING MOTION TO CONTINUE TRIAL AND DISCOVERY CUTOFF DATES, SETTLEMENT OFFER.

            On the interested parties in this proceeding, addressed as follows and left with the receptionist in apparent control of the State Bar’s outer office or reception area:

The State Bar of California                            

Office of the Chief Trial Counsel                  

Terrie L.Goldade, Esq.                                   

Agustin Hernandez, Esq.

1149 South Hill Street

Los Angeles, CA 90015-2299

          I declare under penalty of perjury under the laws of the United States and the State of California that the foregoing is true and correct.

Executed on this 6th day of September 2001, at Los Angeles, California.

__________________________

Graham E. Berry
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